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LIABILITY OF MASTER FOR INJURIES SUSTAINED BY REASON OF A 
BREACH OF A DUTY IMPOSED BY STATUTE. 

It is a well settled rule of the common law that a servant up- 
on entering his employment assumes the risk arising from all ob- 
vious and apparent causes. The master is under an obligation to 
furnish reasonable and safe materials and place in which to work. 
But if he fails to do so and the servant continues in his employ-* 
ment, knowing of such failure or under such circumstances that he 
ought to have known and thereby receives an injury, he cannot 
hold the master liable, for by continuing in the employment he 
assumes this very risk. This is the common law rule both in this 
country and in England. 

Many of the United States have statutes imposing upon em- 
ployers of labor new and special duties. Many of these statutes 
apply to factories and mills and require the owners thereof to take 
some specific measure to guard against injuries resulting from the 
use of machinery. There have been many persons injured by rea- 
son of a failure to comply with these statutes and many cases have 
come before the courts in which a person sustaining such injury 
seeks to hold the master liable. The defense of the master is in- 
variably the doctrine of assumed risk. This presents a question of 
absorbing interest and upon which the courts are in hopeless con- 
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flict. Some holding that the defense is good and others holding 
that it is not. 

There seems, upon a careful examination of the cases, to be 
three doctrines in this country. The first is that statutes imposing 
specific duties upon the employer do not change the common law 
rule relating to obvious risk and that the master is not liable to 
the servant for injuries sustained as a result of the master's breach 
of such duty. This doctrine is supported by the Federal courts ana 
by some of the most respected of the state courts; among them 
being Alabama, Colorado, Massachusetts, Michigan and New 
York. 

A statute of Missouri required employers to guard all gear- 
ings, cogs, etc. A master allowed a pair of cogwheels to remain 
unguarded and as a result an employee was injured. The United 
States Circuit Court held that the servant could not recover from 
the master because by remaining in the employment she had as- 
sumed the risk arising from the master's breach of his statutory 
duty. St. Louis Cordage Co., v. Miller, 126 Fed. 495. The same 
court has very recently affirmed this doctrine. A statute of Colo- 
rado required all railroad companies to securely block all frogs 
and switch rails. A railroad company failed to comply with statute 
and an employee while coupling cars caught his foot between the 
rails and was thrown under the cars and severely injured. He 
brought an action for damages against the company. The com- 
pany defended on the ground of assumption of risk. The court 
held that the said statute did not deprive the railroad company c£ 
the right to defend on this ground. Denver & R. G. R. Co., v. 
Norgate, 141 Fed. 247. This case expressly overrules Narramore 
v. Ry. Co., 96 Fed. 298, which held that the statute deprived the 
master of the defense in question. Judge Carland in a very able 
opinion points out that the decision in the Narramore case was 
based upon a wrong construction of the English cases and upon the 
idea that an assumption of risk is a term of the contract of employ- 
ment. Judge Carland denies that it is a matter of contract. In his 
opinion it is a part of the law governing the relation of master 
and servant and is independent of the will of either. " It is a prin- 
ciple of the common law, and must be repealed, if at all, by the 
lawmaking power . . . and depends in no manner for its exis- 
tence upon the agreement of the parties." Denver & R. G. R. Co. 
v. Norgate, supra. 

The Factory Act of New York requires employers to guard 
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exposed gearings. A young woman was injured while operating 
a machine which was not guarded as required by the statute. The 
court held that she had assumed the risk and therefore could not 
recover. They held the statute to be penal in its nature and not 
in any way affecting the rights of the servant. Knisely v. Pratt, 
148 N. Y. 372. The statute does not abrogate the common law rule 
thait if the servant knows of the unguarded condition and appre- 
ciates the risk he cannot call upon his employer for indemnity. 
McRickard v. Flint, 114 N. Y. 222; Goodridge v. Washington 
Mills Co., 160 Mass. 234. The servant cannot recover for an in- 
jury resulting from an open and obvious defect caused by the mas- 
ter's failure to perform a statutory duty. O'Malley v. S. Boston 
Gaslight Co., 158 Mass. 135 ; Spiva v. Mining Co., 88 Mo. 68. 

The second doctrine is that, if the statute is a mere affirma- 
tion of the common law, the rule remains the same; but if it sets 
up a definite standard and requires specific measures to be taken by 
the master, the doctrine of assumption of risk does not apply and 
the master is liable. This doctrine is supported by the courts of 
Illinois, Indiana, Tennesee and Wisconsin. 

A statute of Illinois provided that all cages used in mine 
shafts should be covered. A man working in a mine and know- 
ing that the cage was uncovered was injured as a result. The 
court allowed him to recover and said that his right of recovery 
in no way depended upon his use of reasonable care and that it 
could not be precluded by his contributory negligence. Cotlett 
v. Young, 143 111. 74. See also Coal Co. v. Hoodlet, 129 Ind. 327. 
In Boyd v. Brazil Coal Co., 25 Ind. App. 157, the court said: "We 
believe, however, that the maxim volenti non fit injuria or doctrine 
of assumption does not apply to a statutory duty imposed upon the 
master, and the continuing of statutory duty imposed upon the 
master with knowledge of such breach of duty will not prevent a 
recovery for an injury suffered by reason of such breach." The 
doctrine of the courts of Tennessee is announced in the case of 
R. R. v. Smith, 6 Heisk. 174. The decision is to the effect that 
where an accident occurs by reason of a noncompliance with the 
statute, the right of action in favor of the injured party is absolute, 
and that his contributory negligence is no bar. 

The third doctrine is that a sharp distinction must be drawn 
between assumption and contributory negligence. The cases sup- 
porting this doctrine hold that a man may continue in his employ- 
ment knowing of his master's breach of his statutory duty and if 
injured he may recover, provided only that he, the employee, was 
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using reasonable care. Contributory negligence is an absolute de- 
fense. Grand v. R. R. Co., 83 Mich. 564. 

The first doctrine seems to us to be the soundest and most 
reasonable. The proposition that the servant cannot assume, is 
unsound and untenable. There is absolutely no reason why he may 
not assume the obvious risk of a particular business as well under 
a statute as at common law. No rule of public policy forbids him, 
with good and sufficient reason, to accept employment subject to 
the rule of assumed risk. No statute can take away from a man 
the right to manage his own affairs, provided that in doing so he 
respects the rights of others. The question whether a plaintiff 
can recover for a breach of a statutory duty, notwithstanding an 
assumption of risk or contributory negligence on his part, is one 
upon which, as we have seen, there is a great conflict of opinion 
but we think the clear weight of authority is against such recovery. 
It is well settled that a statute does not change the common law 
unless such an intention plainly appears. If the employee with 
full knowledge undertakes to accomplish the task assigned to him, 
at the place and in the manner proposed, he ought not to be heard 
to complain when the conditions and methods are precisely as he 
expected them to be and to which he has assented. Martin v. R. R. 
Co., 118 Iowa 148. In such a case it is immaterial that the danger 
might have been guarded against by the employer, even if the 
failure is in violation of the statute. The responsibilities which by 
common law the servant must assume and exercise are not af- 
fected by the statute unless the statute provides so expressly. 
Powell v. Ashland, 98 Wis. 35. 

The following are the leading English cases upon this ques- 
tion. 18 Q. B. D. 685 ; 18 Q. B. D. 647; 21 Q. B. D. 220; 21 Q. B. 
D. 371 ; 7 Ex. 130. 

LABOR LEGISLATION AND LIBERTY OF CONTRACT. 

The case of People v. Marcus, 97 N. Y. Supp. 322, recently 
decided by the Appellate Division of the Supreme Court of New 
York, limits the extent to which labor legislation may be carried 
and presents this interesting and much mooted question from a 
new standpoint. 

In that state it had been provided by statute (Penal Code, 
Sec. 171A) that any employer of labor who should coerce or com- 
pel anyone to refrain from joining any labor organization as a 
condition of such person securing employment, should be deemed 



